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An “Obligatory” Disclaimer

This presentation is intended to inform,

but not to provide you with legal advice.

If you have questions about how any of

the information here might affect your

legal rights, please seek advice from legal

counsel. We are not your lawyer(s)

unless you hire us. Laughter may be

cause to seek medical advice.
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“What the heck is a…?”
"

“GPTA”–GeneralPropertyTaxAct,MCL211.1 et seq.

“DTRF”–Delinquent Tax RevolvingFund, creation

authorizedby MCL211.78b(1).

Á “TRO”–Temporary RestrainingOrder. This litigation device is

generallysoughtfrom a Courtto maintainthe statusquo to prevent

harm that cannot be undone until judicial review of legal rights is

completed. Its issuanceinvolvesbalancingequities.

Á “FGU”–It’snot pigLatin…it’sa ForeclosingGovernmentalUnit.
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Harbor Watch Condo. Assõnv. Emmet County Treasurer 

Michigan Court of Appeals, December 4, 2014, No. 316858.

Result: Treasurer not liable for condo assessments

while holding title to condo unit subject to

forfeiture and foreclosure under GPTA.

Á Background: 37 of 100 units foreclosed for delinquent property tax, 

and Ass’nsued Treasurer for $98,000 in condo fees.

Á Tension between GPTA and Condominium Act, MCL 559.101 et seq:

ð Ass’nargued Treasurer required to pay condo fees.

ð GPTArequired Treasurer to foreclose the units.

ð GPTAlimits purposes of foreclosure sale proceeds and prioritizes 

them 211.79m(8)(a)(f).  Condo fees not on the list.
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Genesee County Bd. of Commõrsv. Cherry

Genesee County Circuit Court, May 6 and June 9, 2014, Case No. 13-100456-CZ

Result: Treasurer’s authority over DTRF “trumps” County Board.

Á Background: As County financial condition worsened, friction 

developed between Board and Treasurer regarding the DTRF. 

[ƛǘƛƎŀǘƛƻƴ ŜƴǎǳŜŘΧ

Á Treasurer’s GPTAauthority:

ð Contract with land bank for foreclosed property services.

ð Use DTRFto pay for contracts, without Board approval.

ð Determine if DTRFsurplus exists.

Á Board cantransfer any DTRFsurplus to County general fund –onlyafter Treasurer 

determines if surplus exists. Board can’tresolve to tell Treasurer how to act on DTRF.

Á Court relied heavily on John R. Axe’s presentation at MACT’s2013 Winter Conference.
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In re: Petition of Ingham County Treasurer

Michigan Supreme Court No. 147661, Michigan Court of Appeals No. 312547
Ingham County Circuit Court, 2011-present, Case No. 11-000675-CZ

Status: Trial Court ruling against Treasurer, finding plaintiff heirs of foreclosed property 

had due process violated, is being appealed in the Michigan Court of Appeals.

Á Background: Lake Lansing waterfront property foreclosed Feb. 2012, redemption period to April 2, 

2012. Apparent owner was found dead in the home in May 2012. 

1. First: Heirs of deceased sued and obtained a TRO to stop the auction.

2. Next: Treasurer appealed to Michigan Court of Appeals, then Michigan Supreme Court.

3. Then, Supreme Court says:Trial Court must determine if heirs’ due process rights were 

upheld consistent with 2007 Supreme Court precedent  (In re Petition of Wayne County 

Treasurer, 479 Mich 1, 8, 10 (MCL 211.78k(6) prevents trial court from modifying foreclosure 

judgment, but could potentially violate individual due process).

4. Finally, Trial Court says: Heirs win: Owner died March 29, 2012, and heirs not provided 

due process.  
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In re: Petition of Ingham County Treasurer

Michigan Supreme Court No. 147661, Michigan Court of Appeals No. 312547
Ingham County Circuit Court, 2011-present, Case No. 11-000675-CZ

5. It Ain’t Over: She Hasn’t Sung Yet (!):

Treasurer (again) appealed to the Michigan Court of Appeals.
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Wayside Church, et al. v. County of Van Buren, et al.

U.S. District Court, Western District of Michigan, Case No. 1:14-cv-01274

Status: In November 2015, the Court granted in part and denied in part Treasurer’s motion 

to dismiss. Both parties appealed to U.S. Court of Appeals for Sixth Circuit.

Á Background: Treasurer sold plaintiffs’ properties in 

excess of minimum bids (taxes, interest, fees). The 

Treasurer / County kept the ‘excess proceeds.’

Plaintiffs sued, claiming constitutional violations 

including a 5th Amendment Takings Claim (for taking 

without just compensation); and violations under 28 

USC § 1983; and that the foreclosure judgment was 

entered improperly, tolling the redemption period.  

Plaintiffs sought class action status.
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Wayside Church, et al. v. County of Van Buren, et al.

U.S. District Court, Western District of Michigan, Case No. 1:14-cv-01274

Á In Trial Court, Defendants Treasurer / County argued:

1. Takings Claim not ripe for adjudication. 

Denied: Supreme Court precedent does not make this claim unripe,   

because Plaintiff sought compensation through State procedures.

2. Court lacks jurisdiction over subject matter. 

Denied: Court found no viable state law remedy for Takings Claim.

3. Plaintiffs’ have no Michigan law property interest in “surplus equity” and 

can’t establish Takings claim. 

Agreed: Court said Plaintiffs have no “property interest” under Michigan 

law for “surplus equity” at the time of tax sale, because County has that 

“property interest” once judgment is final and deed vests with County.
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In re: Petition for Foreclosureé (Tuscola County)

Michigan Court of Appeals No. 328847, Tuscola County Circuit Court No. 14-28294-CZ

Status: Trial Court granted relief to former property owner

following foreclosure judgment. Treasurer appealed.

Á Background: Foreclosure judgment entered in February 2015 

after property taxes went unpaid, and in August 2015, the 

property owner sought relief from the judgment, based on “hard 

times” and sought to pay the taxes to retain the property.  

Á In August 2015, the Trial Court ordered granted conditional relief to plaintiff, 

requiring payment of delinquent taxes, interest, penalties, and fees; failure to 

do so would result in auction of the parcel; and if the taxes were paid, the 

Court ordered the Treasurer to convey the property back to the plaintiff.
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In re: Petition for Foreclosureé (Tuscola County)

Michigan Court of Appeals No. 328847, Tuscola County Circuit Court No. 14-28294-CZ

On appeal, Plaintiff argues:

ð GPTAis unconstitutional. Trial Court acted within discretion, granted Plaintiff

foreclosurejudgmentrelief.

Treasurer argues:

ð Trial Court had no jurisdiction to hearPlaintiff’sAugust

2015motion, becauseno allegationof a constitutionaldue

processviolationin the foreclosureprocess.

ð Trial Court could not provide relief from the judgment for 

the same reason.
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Tim Lea Builders v. State Treasurer, et al.

Michigan Court of Claims, Case No. 15-000166-MM

Result: On January 11, 2016, State Treasury’s motion for summary disposition 

granted, dismissing putative class action related to tax foreclosures under GPTA.

Note: As of legislation adopted in 2013, the Michigan Court of Claims is now essentially 

and administratively part of the Court of Appeals, though it serves as the trial court for 

claims against the State and State agencies. This report concerns a trial court-type result.

Á Background: Plaintiff’s 12 parcels in Eaton County were foreclosed in 2013 and 

2014 by the State as FGU after foreclosure judgment entered in 2014 and no 

redemption by March 31, 2014. 

Á Plaintiff sought recovery of ‘surplus equity’ or ‘excess proceeds,’ alleging due 

process failures; a 5th Amd. Takings Claim; and an Equal Protection Claim.
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Tim Lea Builders v. State Treasurer, et al.

Michigan Court of Claims, Case No. 15-000166-MM

Á Court ruled that Plaintiff’s claim was not an improper collateral attack, and 

Equal Protection claim was abandoned.

Á Plaintiff failed to establish a due process violation.

Á State’s ‘surplus equity’ retention from tax auction was not 

5th Amd. Taking without just compensation because there 

was no constitutional violation in foreclosure proceedings.

Á Result: Defendant State Treasurer wins…for now.
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Finley v. Lake County, Michigan Treasurer, et al.

U.S. District Court, Western District of Michigan, Southern Division, Case No. 1-:15-cv-01022

Result: Stipulated dismissal with prejudice. Complaint filed in October 

2015, case closed November 2015.

Background:  Plaintiff alleged that she is an 83 old black woman residing in Skokie, Illinois.  She alleged 

fraud, gross negligence, and intentional infliction of emotional distress against Defendant Treasurer and a 

co-defendant company from Ohio, with damages in excess of $100,000.

Á Plaintiff alleged her family purchased the property in the 1920sto build 

their dream house, during the days of segregation, and that her family 

vacationed on the property for more than 80 years.

Á Plaintiff alleged she paid unpaid property taxes and later failed to lodge the 

winning bid at the foreclosure sale in 2015, and was evicted.

Á Plaintiff sought a TRO, permanent injunction, return of the property, and over $100,000  in damages.

Á The parties stipulated to dismissal with prejudice in November. No terms of settlement are disclosed 

in the public record.
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In re: Petition for Foreclosureé (Cass County)

Michigan Court of Appeals No. 324519, Cass County Circuit Court, 2013

Status: Presently on appeal in the Michigan Court of Appeals.

Trial Court held in favor of the Cass County Treasurer and upheld the

foreclosure, finding that notice was proper.

Á Background: Multi-million dollar home on Diamond Lake in 

southwest Michigan. Several tens of thousands of dollars in 

property taxes were unpaid.

Á Foreclosed property owner sued to overturn the foreclosure judgment, 

making various technical arguments concerning the validity of the notice.  

Á The Trial Court found for the Treasurer, and the foreclosed property owner 

appealed.
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Case Study: 

Promotion Better Auction Outcomes

Three Deed Restrictions for Better Community Outcomes at Auction

1.  ReverterClause: 

If Purchaser fails to pay unpaid real property taxes…

2.  Restrictive Covenant for Owner Occupancy: 

Just like it sounds. You have to live there! (You can’t rent it.)

3.  Restrictive Covenant for Some Historic Properties: 

No remodel affecting historically significant exterior features.
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THANK YOU, MACT.

Please contact Charley Lawler or Peter Goodstein with any questions about this presentation. 

Thank you.
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